Agenda item No.5

Committee: Commons and Village Green Registration Panel

Date: 6 April 2009
By: Director of Law and Personnel
Title: Application for land at Sandrock Park, The Ridge, Hastings to be registered

as atown or village green

Purpose: To consider the application

RECOMMENDATION: To reject the application pursuant to section 13 of the Commons
Registration Act 1965 of Mr A Potterton to have land at Sandrock Park, The Ridge,
Hastings registered as a town or village green.

1. The Site

1.1 The site is a triangle of land between The Ridge where it forms a right-angle and Sandrock
Park in Hastings. On the north side the land is screened from The Ridge by a thick belt of trees.
On the south side the land is bounded by a public footpath and on the east side the land is fenced
off from playing fields adjacent to St Helen’s Church and Parish Room. According to the Land
Registry the north part of the land is owned by Hastings Borough Council and the south part by
Tangofield Ltd. A plan of the area is attached together with the application at Appendix 1.

2. The Law

2.1 For land to be accepted as being a town or village green it must satisfy one of the
following definitions found in the Commons Registration Act 1965:
i. land which has been allotted by or under any Act for the exercise or recreation of the
inhabitants of any locality
ii. land on which the inhabitants of any locality have a customary right to indulge in lawful
sports or pastimes
iii. land on which for not less than twenty years a significant number of the inhabitants of
any locality, or of any neighbourhood within a locality, have indulged in lawful sports or
pastimes as of right, and either - a. continue to do so, or b. have ceased to do so for
not more than such period as may be prescribed, or determined in accordance with
prescribed provisions.
The land the subject of this application has not been allotted by any Act, nor is it subject to
customary rights, so it is the third definition that the applicant is relying on and each part of the
definition is examined in the report.

3. The Application

3.1 The application was duly made by Mr A Potterton, Dr R Wray and Mr A Gaffney on 6
February 2007.

4, Consultation and representations

4.1 The application was duly advertised in accordance with the Commons Registration (New
Land) Regulations 1969 in the Hastings and St Leonards Observer on 16 March 2007. The
interested Council, the Hastings Borough Council, and the landowners were notified and notices
put on site. A copy of the application was kept on deposit at County Hall and at the Town Hall,
Hastings for public consultation for a period of six weeks.

4.2 There was no response from the registered owners Tangofield Ltd, the notification letter
being returned as ‘Gone Away'.

5. The merits of the Application
5.1 The applicants were three local residents who asserted that the land had become a village

green on the basis that the land had been used by the local inhabitants for lawful sports and
pastimes as of right for not less than 20 years, and that this use had been continuous up to 3



January 2005. In order for the application to succeed the applicant must provide evidence of use
dating back to 1985.

5.2 With the application the applicant provided 25 letters and two petitions expressing support
for the application; one petition contained 23 names the other 35. A summary of the evidence
contained within the letters is provided at Appendix 2 and the letters are available in the Members’
Room.

20 years use
53 Eleven letters provide some indication of how long the land has been used from [1, 3, 4, 6,

10, 11, 12, 13 and 14, 23, 24 and 25]. These range from 50 years to 4 years with two
correspondents specifying when their use of the land started [1,13, 24 and 25].

Local inhabitants

54 The land must be used by ‘local inhabitants’, however one letter states that the area is
used by “people from a wide area, not just those living close by” [20], which is supported by the
addresses of the letters provided with the application. It is recommended that the applicant
should specify the ‘locality’ from which the users of the green come by way of an area recognized
by the law. This can mean an ecclesiastical or civil parish or an electoral division. In this
application the locality is not defined.

5.5 In such cases the applicant may rely on ‘a neighbourhood within a locality’, provided that
the ‘neighbourhood’ has a measure of cohesion. On the application form it is stated that the local
area has the benefit of a church, public house, football and cricket pitches, petrol station and car
park. Little indication of whether the area is considered to be a neighbourhood is provided in the
letters, although some mention a newly found “Community Spirit” [3, 11 and 18].

5.6 As there is no locality or neighbourhood identified within the application or the supporting
evidence, this part of the statutory test has not been met.

Lawful sports and pastimes

5.7 Of the 22 letters 13 mention the correspondent actively taking part in any form of activity
on the land [2, 4, 8, 10, 11, 13, 14, 15, 16, 19, 23, 24 and 25]. The activities mentioned in
connection with the land include dog walking, berry picking, recreation, nature rambles, ball
games, drawing, watching wildlife and family games which are all lawful sports and pastimes, and
as such qualifying activities . It should be noted that the application does not include the footpath
that adjoins the application land.

As of right

5.8 The use of the land must also be ‘as of right'. This has been defined by case law in terms
of “without force, without secrecy and without permission”. There is nothing in the letters to
suggest that this is not the case and the landowner has not suggested that the use of the land
was with their permission.

5.9 One of the landowners, Hastings Borough Council, did make a formal objection. They
objected to the application on the grounds that the land was inaccessible for lawful sports and
pastimes as it was overgrown by Japanese Knotweed and covered with fallen trees. The
Amenities Manager of the Borough Council stated that the land had been cleared in 2001-2 and
that his view was that the land was unusable. One letter of support mentioned the area being
overgrown, but the dog not minding. In rebuttal to the objection the applicant pointed out that the
land, even though overgrown, was accessible to dog-walkers and bird-watchers.

5.10 Case law indicates that these matters should be approached from the point of view of the
landowner: does the use of the land by the local people indicate to the landowner that a public
right is being exercised, or would the local people defer to use of the land by the landowner that
would conflict with their exercise of that claimed public right. Neither the Borough Council nor
Tangofield Ltd appears to have asserted any right of ownership over the land other than the
clearance of the land in 2001.



Significant number

5.11 The qualifying use of the land must be by a ‘significant number’ of the local inhabitants.
What is classed as significant is to be determined on a case-by-case basis. Mr Justice Sullivan
put the test this way in MacAlpine Homes v Staffordshire County Council:

“I do not accept the proposition that significant in the context of section 22(1) as amended means
a considerable or a substantial number...what matters is that the number of people using the land
in question has to be sufficient to indicate that their use of the land signifies that it is in general
use by the local community for informal recreation, rather than occasional use by individuals as
trespassers.”

The applicant has provided 22 letters with the application from addresses ranging from Hillside
Road to Elphinstone Road and Shining Cliff. A plan showing the location of the residents is
provided at Appendix 3.

5.12 The petitions provided carry the following declarations: “We, the undersigned residents of
Sandrock Park, request that you accept the attached letter as a statement of our complete
support for the application for the land under application EL/CR02/SB to be registered as a Village
Green” and “We the undersigned wish it to be known that we SUPPORT the above application.
And many of us have similarly enjoyed the use of the above land for lawful recreation for varying
amounts of time over the last 25 years.” Many of the signatories of the second petition live in
Parkwood Road to the north of The Ridge.

5.13 As has been addressed at points 5.6, 5.8 and 5.9 of the Report, the evidence provided
and analysed in Appendix 2 is not sufficient to fulfil the statutory criteria of a “significant number”.
Some of those providing evidence live outside of the locality, some have not provided any
evidence of either their or anyone else’s use of the land.

6. Consideration of whether to hold a Public Inquiry

6.1 The Commons Registration (New Land) Regulations 1969 require that the Local Authority
consults on the proposed Green before making a determination. This process has been
completed and objections have been received.

6.2 The Authority retains discretion as to whether to hold an Inquiry, and must give
consideration as to whether or not one should be held. An inquiry would be conducted by an
independent Inspector or expert and would enable members of the public to put their view across
in adversarial proceedings. The Inspector would make recommendations and it would then be for
the Authority to decide whether or not to accept any or all of those recommendations.

6.3 Those in favour or against the application have had the opportunity to put their
representations and these have been made available to the Panel, in full, for Members to read in
the usual way and are analysed in this report.

6.4 There has been extensive opportunity for people to make representations. There has
been no request for a public inquiry in relation to this case.

6.5 The cost implications and the further delay which would be introduced into the process in
holding a public inquiry would also be considerable. In view of the nature and extent of
representations, the issues raised and the extent of public debate that has already occurred so
far, | am of the view that an objective and impartial consideration of the representations raised will
be given by this Committee and do not consider that it is necessary or in the public interest to hold
a public inquiry.

6.6 The Panel has discretion as to how to proceed. It can accept the officer recommendation
put forward. It can adjourn the matter and seek further information. As set out above, the Panel
can request that a public inquiry be held, although in this instance it is hot thought necessary.

7. Conclusion and reason for Recommendation
7.1 The Panel is recommended to reject the application on the grounds that: the application

does not define a locality, and moreover there is also insufficient supporting evidence of qualifying
use by a significant number of local inhabitants.



7.2 The community should, however, be encouraged to develop their community spirit, with a
recommendation to the Borough Council that they try and find a use for the land in their ownership
that will support this.

ANDREW OGDEN
Director of Law and Personnel

Contact Officer: Simon Bailey x82683
Local Member: Councillor Matthew Lock

BACKGROUND DOCUMENTS: Letters of Support
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Commons Registration Act 1965, Section 13

Application for the, registration of land which became a town or viliéée
green after 2nd January 1870 . -

%

To East Sussex County Council -

Application .js. hereby- made for the registration as a town or village green of the land
described below, which became so registrable after 2nd January 1970. '
Before completing this form, read dé“réfuliy the guidance notes below. An incorrectly
completed application form may have to be rejected. ‘

Part 1: Name and address of the applicant or (if more than one) of every applicant

Give first namie/s and surnamels or, in the case of a body corporate of uhincorporate, the full title
of the body. If part 2 is not completed all correspondence and notices will be sent {o the first named
applicant.

v . . wr L o, - LI ST

Name of applicant M 4 yi 77,57{”7/4/
Address

Name of applicant PR :Zﬁ/?' ;?'W /9,/
Address
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Narne of..appligant %f’ /;? ﬁiﬁ///ﬁ/

Add;ess

Part 2: Name and address of solicitor, if any

This part should be completed only if a solicitor has been instructed for the purposes of the
application. If it is completed, all correspondence and notices will be sent to the solicitor)

Name of applicant

Address

— I -

Part 3:' Particulars of the, land to be registered, i.e. the land claimed to have become a town
or village green

Name by which usuaily known -
THE FERYoNG FrELE

Locality T &’5 /Zg/: ;;"cpé’;//z SV % |
e T 7 AL AP E EF003) |

g Yl 0N ST IANE
\EppwEr By TBED LNE

1

Colour on plan herewith

Part 4: On what date did the land becomea town or village green?

Please type in dd/mm/yyyy format | 05/ o/ / Zo0=

eg 13/12/2000 .

Part 5: How did the land become a town or village green?

4

Ey THE FCTUTE s ) JHE LGN B FHEE LoE7A~
TS TINTE FOSC LR Y b SFY TS P PR THATES e
PE IS G T DN Lo PR Ty
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.....

Part 6; Name and address of every person whom the applicant believed to be an OWHEY,
lessee, tenant or occupier of any part of the land

Give the name and address of every person whom the: appiicant believed to be an owner, lessee,
tenant or occupier of any part of the land claimed to have become a fown or village green:

If none known, iﬁdicate with a °¥ in this box:

. T e YELL O PrY FEm
None known X 7 |
Name

Relationship to land

(please indicate if owner, lessee, e

tenant or occupier) :

Address
~ -
Name - ‘ Ce B e
L | s Brevdes cion s |
B . T ..» N " : .. - ) - : | _ ’ - _m_\ "'q
Relatioriship.tofand. -, ~ > @#ﬁpg‘yﬁp’ﬁ’dﬂ:fﬂ/ﬁm )]
(please indicate if owner, jessee, | P e R i I
tenant or occupier)
Address i TP L
WuEsys oA
Wl
L THZEF S 2.
Relationship o land e
{please indicate if owner, lessee, « —
tenant or occupier) ' con T T,
Address
N
L
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Part 7: For applications to register substituted land (see guidance note 5); to be disregarded
in other cases. - L e )

Particulars of the."taken land”, i.e. the land which ceased fo be a town or village green (or part
thereof) when the land described in part 3 became a town or village green {or part). C

Name by which usually known - 4//7
Locality
—
Colour on plan herewith (if any)
/-"—
If registered under the 1965 Act,
Liegister unit No(s). -

Part 8: List of supporting documents sent haerewith, if any.

If none are sent, write "none".)

a7 .~ AN FESCLIETIIN OF FHE 2327
Ll By 7o B A L O0CAE VEEE NE L2 Cont e FREPAT
S BT L~ BUFD: 7?577&%@/;?%/7, %/ZWM,«/
N T 27 - B YPPYET N ETTRIE N Wf Z2

P R i A RN

Part 9: Additional information - L

if there are any other facts retatin;;“té‘.the éppl‘téation which ought to be brought to the attehtion of
the registration authority (in particutar if any person interested in the fand is believed to dispute the
claim that it has become ‘a‘town or village green) full particulars should be given here,

Ty TN TR VIEESFFE GPOEEN Ll S TS VL,
CHIRES, FYLLse A0057E, o7 B K FTTE S, CATCAET
F27ar, FETIECA SRS, LT FFEK, FUEL <

DT L ING INE I .
NG HRORA, FHESYTEE S S T T
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Applicants’ signatures

The a'pplicaﬂdnﬁi&s_t,be signed by or on behalf of each individual applicant, and by the secretary of
othér duly authorised officer of any ‘a;ppli_gantwhich is a body corporaie or unincorporate.
Pleasé type daté in dd/mmiyyyy format eg 13/12/2005.

Signature Date

207

Siénature

I

Dat{; 4¢2 ﬁ? \

Sig:j\a.atu.re, _ YR Date H 2 OF j

Signaiure Date o l

Statutory declaration in support
Please refer to guidance note 9
To be made by the applicant, or by one of the applicants, or by his or their solicitor, or, if

the applicant is a body corporate or unincorporate, by, its’ solicitor or by the person who
signed the application. :

1a. Insert full name 1, solemnly and sincerely declare as follows:
S I |
77T or
r‘lb. Insert your address if not given
in the application form. '
1. Delete and adapt as i, , am ((the person (ero—of-the-—porsens) who
necessary and insert name if (has)(have) signed the foregoing application)) g
applicable. selisiterte-{the-applieant) i d
2 | have read the guidance notes in the application form.
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The facts set out in the application form are to the best of
my knowledge and belief fully and truly stated and | am

riot aware of any other fact which should be brought to
the attention of the régistration authority as likely to affect
its decision on this application, nor .of any document
relating to the matter other than those (if any) mentioned '
in parts 8 and 9 of the application.

T
4. Insert "marking” as on plan. The plan now produced and shown to me marked
4 4 * is the plan referred to in part 3 of the
S application.
5. Delete tHis 'paragraph if there ﬁmmrﬁmw—pfodﬁeed—ﬂﬂﬂ“ﬁhewmmed
is no plan referred to in part 7. 4 je—the—planreferrsd o inpart—F—of-the-

applicatior—

And 1 make this solemn declaration, conscientiously believing the same to be true, and by
virtue of the Statutory Declarations Act 1835.

' Declared by the said | 424574/ Signature of
: ' Declarant
Wﬁxfﬂ// eearan | ‘

at 51 ew?wf\prm)l . WWCJ‘D« MO‘GJ—LJB-
on date - 7S W oo’ R,
Signature "L C (,@\)

Address !5’[ 0%{.\1—% p-p-\rJ\ J\k [XWJ V“-C}bw« }

' . Es X Fhogr
Qualification }: E - ‘d\
-
Signature of declarant :
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Sandrock Park, Mastings - Summary of Comments

No. {Name Activities enjoved/seen Dates Comments
1IMr DG Tomblin lawful sports and pastimes since 1985 local enthusiasm
2iDr JJJ Van Rensburg [dog walking, berry picking
3{Mr LR Parr berry picking for 3d years  inew community spirit
4GD & SM Leach made frequent use of the amenities for 4 years

objection - prejudice to possible realignment of

5|A Willis The Ridge
B|M Keesing dog walking, berry picking for 50 years  |used the path, dog used the land; overgrown
7|Rev C Key general letter of support
concerns about prejudice to possibility of
8|Mr & Mrs Lioyd dog walking; realligning The Ridge
9|Mrs JR Green : general letter of support
report from RIDGE group with actiopn plan for
10iMr J Bunday leisure, recreation, dog walking . for 11 years  ithe future :
unkempt and neglected 80s-90s; cohesive
11|Mr AC Mulligan dog walking for 29 years = |community
12|KR Jackson for 45 years
131JFM Tooke walks, mini-nature rambles, ball games since 1996 .
14{Mrs J Schilcher walking, playing games for 36 years
15(Mr D Milton interesting wildlife
16|Master J White drawing ' mentions activities "that could be going on"
17IMaster D White watching wildlife, drawing
18|Mrs WL Bailey walking, dog walking, family games community spirit
19|D Milton interesting wildlife
used by people from a wide area - petition
. provided 23 signatures (some of which appear
20|Mr J Bunday dog walking, recreation above) 2
24|R & S Thompson general letter of support
22{Mr AC Mulligan petition with 35 signatures

Appendix 2
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